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WHAT IS THE RELEVANCE OF INTERNATIONAL LAW TO THE WAR IN
UKRAINE?

Gemma Sempere Cardona

For the past months, the world has watched a humanitarian crisis unfold across Ukraine. Much has
already been written since the annexation of Crimea and the ongoing war that started on the 24th of
February as "a military invasion" (Western point of view) or "a special military operation" (Russian
point of view) in Ukraine. Despite the many analysis, the world seems still confused to understand
the implications of these events under international law and the application of the laws of war –
international humanitarian law (IHL).

While the world is largely united against the invasion of Ukraine by Russia, the latest and also some
countries have attempted to downplay that it is, in fact, an invasion. The truth is that the situation in
Ukraine is the largest military conflict in Europe since World War II. With over 3.1 million Ukrainians
fleeing the country, the invasion has also caused the largest refugee crisis in Europe since then.

One of the main justifications offered by President Vladimir Putin for the invasion of Ukraine —
including protecting Russia from NATO’s eastern expansion or protection of ethnic Russians from
alleged oppression by the Ukrainian government — has been the reference to international law
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justification and the application of Article 51 of the UN Charter1 so it is important to understand the
relevance of international law to the war in Ukraine.

Violation of International Law

Whereas the vast majority of wars currently taking place in the world are non-international armed
conflicts, sometimes referred to as civil wars, there is no doubt that what we are seeing happen in
Ukraine is legally classified as an international armed conflict. Also, under no scenario is Russia’s
armed invasion of Ukraine legal under contemporary international law and norms.

The suggestion by President Vladimir Putin and other Russian officials that Russia’s use of force is
justified under Article 51 of the UN Charter has no support in fact or law. Article 51 provides that
“nothing in the present charter shall impair the inherent right of individual or collective self-defense if
an armed attack occurs against a member of the United Nations.” However, it has been clearly
proved that Ukraine did not commit or threaten to commit an armed attack against Russia or any
other UN member state.

Furthermore, Russia’s invasion of Ukraine violates Article 2(4) of the UN Charter, a key article that
requires UN member states to refrain from the “use of force against the territorial integrity or
political independence of any state.”

So, what international law governs at the armed conflict between Russia and Ukraine?

Since the conflict is classified as International Armed Conflict, that is: a conflict between States,
because hostilities have broken out between their armed forces. This means that the Geneva
Conventions and their First Additional Protocol2 are fully applicable, as are customary international
humanitarian laws and a number of weapons treaties. Human rights law and refugee law are also
important frameworks which provide legal protection to the victims of conflict.

Following Russian invasion of Ukraine, several countries and international organizations have
condemned the military intervention and several financial sanctions have been imposed. However,
two main questions can be raised here:

1. What responsibility should Russia's actions entail?

The Articles on Responsibility of States for Internationally Wrongful Acts adopted by the
International Law Commission in 20013 provide guidance in this regard. According to
Article 1, 'every internationally wrongful act of a State entails the international
responsibility of that State'. The characterization of an act of a State as an internationally
wrongful act is governed by international law, and the qualification of that act as lawful by
domestic law is irrelevant. The responsible State is under an obligation to: first, cease the
wrongful act if it is continuing and offer guarantees of non-repetition; and second, make
full reparation for the injury caused by the internationally wrongful act, including any
material or moral damage (Articles 30-34).

2. Can Russia be held accountable for committing crimes against humanity?

3 Responsibility of States for Internationally Wrongful Acts (2001) (un.org)

2 Both Ukraine and Russia are parties to the 1949 Geneva Conventions and Protocol I.

1 Charter of the United Nations.pdf (undp.org)
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Both states and individuals can be held accountable for the commission of crimes against
humanity. However, states can only be held accountable when those crimes are prohibited
under treaty or customary law. While the International Law Commission has adopted the
Draft articles on Prevention and Punishment of Crimes Against Humanity in 20194, they
have not yet become part of a binding treaty. However, certain specific crimes against
humanity, including genocide and torture, have already been enshrined in treaties and
have reached the statute of customary international law, which means that their
prohibition is already binding on all states. It would be up to a court or tribunal to
determine whether Russia has committed those crimes in Ukraine.

With regard to individual criminal responsibility at the international level, individuals can
be held accountable for more types of crimes against humanity, including all those
defined in the 1998 Rome Statute establishing the International Criminal Court (Rome
Statute)5, which includes, inter alia, murder, extermination, imprisonment, torture, or
persecution against any identifiable group or collectivity on political, cultural or national
grounds, when those acts have been committed as part of a widespread or systematic
attack directed against any civilian population, with knowledge of the attack. Although
neither Russia nor Ukraine are party to the Rome Statute, the ICC has jurisdiction over
crimes against humanity committed on the territory of Ukraine; an investigation into the
Situation in Ukraine has now been opened by the ICC Prosecutor.

Breach of International Law

Very few governments and almost no law experts will believe that Russia’s actions are permissible
under international law.

Putin’s statements that Ukraine was committing “genocide” against Russians in Donetsk and Luhansk.
The intention to try to justify Russia’s use of force in the language of international law, is not
supported by the facts and would not, in any case, give Russia a right to launch an invasion of
Ukraine. There is no evidence that Ukraine engaged in any of the defined actions and certainly no
evidence of an intent to destroy in whole or in part any group in eastern Ukraine. Even if the
Ukrainian government had committed human rights abuses against Russians in eastern Ukraine,
neither the Genocide Convention nor the UN Charter authorizes convention parties or UN member
states to use force to remedy acts of genocide or serious human rights abuses.

Even if it seems that international law may not itself deter Putin from continuing his invasion in
Ukraine, the international community is harnessing international law to respond to the Russian
invasion in Ukraine with unprecedented speed and scale.

Countries that have condemned Russia’s actions and taken measures to sanction it are not only trying
to protect Ukraine and its citizens, but also defending the principle that relationships between states
should be shaped by legal principles rather than merely the balance of power. In sum, international
law contains clear legal norms which condemn Russia’s invasion of Ukraine and which, on a
theoretical level, impute state responsibility onto Russia and individual criminal responsibility on its
leader, Vladimir Putin. Putin and other Russian officials could face an investigation by the ICJ for war
crimes committed during the invasion. Although Russia is not a party to the Rome Statute, which
established the International Criminal Court (ICC), Ukraine has accepted the ICC’s jurisdiction for
offenses that have occurred on its territory since 2013 (other than the crime of aggression, for which
the ICC does not have jurisdiction for nonparties).

5 RS-Eng.pdf (icc-cpi.int)

4 Draft articles on Prevention and Punishment of Crimes Against Humanity, 2019.
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The challenge to enforce international law remains – a challenge that has been perfectly shown by
Russia’s invasion of Ukraine – but, consequences are and will be definitely drawn.
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